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4- International Crimina Court

5- Genocide

6- Crimes against humanity

7- War crimes

8 Fur

9- Masalit

10- Zaghawa

11- International Criminal Court (ICC)

12- Office of the Prosecutor, ‘Annex A: Public Document Public Redacted Version of the Prosecutor’s Application

under Article 58, regarding the situation in Darfur, Sudan, ICC-02/05-157-AnxA, 14 July 2008, available at
http://www.icc-cpi.int/library/cases/| CC-02-05-157-AnxA-ENG.pdf (‘Al Bashir Application’)


http://jicj.oxfordjournals.org/cgi/content/abstract/6/5/829
http://www.icc-cpi.int/library/cases/ICC-02-05-157-AnxA-ENG.pdf
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2- A. deWaal, ‘Moreno Ocampo’s Coup de Theatre’, Monthly Review, 30 July 2008, available at

http://www.monthlyreview.org/mrzine/dewaal 300708.html (stating: ‘For nineteen years, President Bashir has sat on
top of agovernment that has been responsible for incalculable crimes. Hundreds of thousands of Sudanese citizens
have died in violence, or been starved or rendered homeless, or have been tortured or otherwise punished. The head
of state must bear much responsibility for these countless crimes committed by those who profess their |oyalty to
him. Two weeks ago, Moreno Ocampo succeeded in accusing Bashir of the crime for which heis not guilty. That is
aremarkable feat.”)

3- RomeStatute, Art 58(1)

4- |bid, Art. 61(5)

5- Ibid, Art. 66(3)
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9- W. Schabas, Genocide in International Law: The Crime of Crimes (Cambridge: Cambridge University Press,
2000), at 111-112, citing S. Glaser, Droit internationa penal conventionnel (Brussels: Bruylant, 1970)
10- Kayishema and Ruzindana
11- Judgment, Kayishema and Ruzindana (ICTR-95-1-T), Trial Chamber, 21 May 1999, x98
12- Schabas, supra note 10, at 109
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2- Internationa Commission of Inquiry on Darfur (UNCOI), Report to the Secretary General, pursuant to Security
Council Resolution 1564 of 18 September 2004, Geneva, 25 January 2005, at 129

3- A. deWaal,‘Darfur’s grievances defy al hope for an easy solution’, Guardian, 25 July 2004, available at
www.guardian.co.uk/soci ety/2004/j ul/25/international aidanddevel opment.vol untary sector (visited 23 October 2008)

4- Al Bashir Applicetion, at 27
5-Ibid, at 79-80
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7- 1bid
8- Ibid
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2- Judgment, Akayesu (ICTR-96-4-T), Trial Chamber, 2 September 1998, x 731 (stating that ‘rape and sexua
violence certainly constitute infliction of serious bodily and menta harm’); Review of the Indictments pursuant to
Rule 61 of the Rules of Procedure and Evidence, Karadz> ic and Mladic (I T-95-5-R61),11 July 1996, x 93
(including torture and inhuman or degrading treatment within the ambit of serious bodily or mental harm). The
ICTR Chamber in Akayesu may, however, have defined more narrowly than many commentators realize the
instances where sexual violence amounts to genocide. The Chamber specificaly noted that the intent of the sexual
violence was to make the victims ‘suffer and to mutilate them before killing them, the intent being to destroy the
Tutsi group’. It might then be argued that sexual violence only quaifies as genocide where it is accompanied by an
intent to kill sometime thereafter, with the intent to kill being significant in establishing genocidd intent

3- Al Bashir Application, at 32-37
4- |bid, at 37-50

5-1bid, at 34

6- Ibid

7- Seeinterview of President Al Bashir with David Frost on Al Jazeera Television, 20 June 2008, available at:
http://english.aljazeera.net/programmes/frostovertheworl d/2008/06/200862384837263451.html_(visited 23

October 2008)

8- Seeinterview of Luis Moreno Ocampo by David Frost on Al Jazeera Television, 20 June 2008, available at
http://english.aljazeera.net/programmes/frostovertheworld/2008/06/200862384837263451.html_(visited 23 October

2008)

9- Decision on Mation of Acquittal, Milosevic (1T-02-54-T), Trial Chamber, 16 June 2004, x 125. (Emphasis added.)

10- Al Bashir Application, at 51-60
11- Ibid., at 52

12- Judgment, Brd$anin (1 T-99-36-T), Trial Chamber, 1 September 2004, x 691


http://english.aljazeera.net/programmes/frostovertheworld/2008/06/200862384837263451.html
http://english.aljazeera.net/programmes/frostovertheworld/2008/06/200862384837263451.html
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1- Al Bashir Application, at 53
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2- Judgment, Krgjis nik (1T-00-39-T),Trial Chamber, 27 September 2006, x 863; Akayesu, supra note22, x 505;

Kayishema and Ruzindana, supra note 11, n 123

3- Schabas, supranote 10, at 167, citing Attorney General of |srael v. Eichmann (1968) 36 ILR 5 (District Court,
Jerusalem), a 340, x 196. Note that, since victims dying due to any deliberate infliction would fall under the
‘killing’charge, this allegation only pertains to those Fur, Masalit and Zaghawa who survived the violence

committed by the Sudanese government

4- Akayesu, supra note 22, x 505; Kayishema and Ruzindana, supra note 11, n 123. It should be noted that, though
encompassing the ‘systematic expulsion from homes’, this allegation does not equate to ethnic cleansing. Ethnic
cleansing aims to displace a population in order to change the ethnic composition of a given territory, rendering the
area ethnically homogeneous or ‘pure’. Ethnic cleansing is not a crime itself but usually includes the crimes of
forced displacement or deportation and persecution. Genocide, on the other hand, seeks to destroy the group
completely. Schabas, supranote 10, at 199-200, referring to Attorney Generd of Israel v. Eichmann, x 80

5- Al Bashir Application, at 88

A8 g9, WWW.MSF.OMG : s s o)1 6,500 o jol 4y 0l oo lojlr cnl o9 50 yiios ledl 51, Meedecins sans Frontieres -#

7- R. Brauman, ‘The |CC’s Bashir Indictment: Law against Peace’,World Politics Review, 23 July 2008, available
at http://www.worldpoliticsreview.com/Article.aspx?dv.2471 (visited 23 October 2008)

8- Schabas, supranote 10, at 243
9- Al Bashir Application, at 52, 88
10- Ibid., at 32-37

11- Thisisthe case, despite the Prosecutor’s attempts to associate the GoS’ tactics in Darfur with those of the Nazi
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